~ BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY UNDER

THE CENTRAL GOODS & SERVICES TAX ACT, 2017

Case No. 29/2022
Date of Institution 31.08.2020
Date of Order 24.06.2022

in the matter of:

1.  Shri Pawan Kumar Gupta, C/o Kedar Nath Pawan Kumar, M. S.
Road, Jiwaji Ganj, Morena (M.P.)-476001.
2.  Shri Kapil Mandil, A-401, Sanskriti Apartment, GH-05, Sector-43,
Gurgaon- 122001.

Sh. Rohit Choudhary, merohitchoudhary@gmail.com.

Sh. Narendra Pal Singh, npsingh1006@yahoo.com.

Sh. Gaurav Kumar Singla, gourav. kumar@maruti.co.in.

Sh. Arvind Mahto, arvind kr. mahto@gmail.com.
Sh. Sidharth Shanker Rai, sidharth.shankar.in@gmail.com.
Sh. Deepak Murthy, deepak_murthy@hotmail.com.

10. Sh. Pradeep Rawat, pradeep_singh_rawat@yahoo.co.in.
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6. Ms. Neelu Jain, caneelujain@amail.com.
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11. Ms. Sonal Kansal, akansal17@gmail com.

12. Sh. Rohit Sharma, rahulontrack@gmail.com.

13. Ms. Priyanka Tuteja, mainipriyanka@gmail.com

14. Sh. Rajeev Kumar, rajeevkryadav339@gmail.com.

15. Ms. Lata Rani, davenderlata@gmail com.

16. Ms, Supriya Nandi, supriyanandi dreams@gmail com.

17.  Director-General of Anti-Profiteering, Central Board of Indirect
Taxes & Customs, 2nd Floor, Bhai Vir Singh Sahitya Sadan, Bhai Vir Singh
Marg, Gole Market, New Delhi-110001.

(\ S Versus
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M/s Perfect Buildwell Pvt. Ltd., D-64, Defence Colony, New Delhi- 110024,

Applicants

Respondent
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Quorum:-

1 Sh. Amand Shah, Technical Member& Chairman.
Sh. Pramod Kumar Singh, Technical Member.
3 Sh. Hitesh Shah, Technical Member.

Present -

Sh, Pawan Kumar Gupta, Applicant No. 1 in person.

None for the Applicants No. 2 to 16.

Sh. Manoj Singh, Assistant Commissioner for DGAP.

Sh. Tarun Batra, CA and Sh. Daleep Kumar for the Respondent.

R N

ORDER

The instant Report dated 28.08.2020, received on 31.08.2020 has been
furnished by Applicant No. 17 i.e Director General of Anti-Profiteering
(DGAP) under Rule 129(8) of the Central Goods and Services Tax Rules,
2017. The brief facts of the present case, are that a reference was received
on 30.08.2018 by the DGAP from the Standing Committee on Anti-
profiteering to conduct a detailed investigation under Rule 129 of the Rules
2017, based on two applications dated 17.07.2018 and 12.05.2018 filed by
Applicant No.1 and Applicant No. 2 respectively in respect of the purchase
of flats in the Respondent's project "Zara Aavaas” (hereinafter referred to
as “the Project”) located at Gurugram, Haryana, forwarded by the Haryana
State Screening Committee on Anti-profiteering, under Rule 128 of the
Rules 2017, wherein it prima facie observed that Section 171 of the Central
Goods and Services Tax Act, 2017 had been contravened.

2. The DGAP had issued a Notice dated 12.09.2018 under Rule 129 of
the CGST Rules 2017, calling upon the Respondent to reply as to whether
he admitted that the benefit of input tax credit had not been passed on to
the Applicant No. 1 and Applicant No. 2 by way of commensurate reduction
in prices and if so, to suo moto determine the quantum thereof and indicate

/ .
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the -same in his reply to the Notice as well as furnish all supporting
documents.

3. Later on, 14 (fourteen) more applications filed by Sh. Rohit
Choudhary (application dated 18.07.2018), Sh. Narendra Pal Singh
(application dated 21.10.2018), Sh. Gaurav Kumar Singla (application
dated 20.06.2018), Ms. Neelu Jain (application dated 20.09.2018),
Sh. Arvind Mahto (application dated 20.09.2018), Sh, Sidharth Shanker Rai
{application dated 21.09.2018), Sh. Deepak Murthy (application dated
21.09.2018), Sh. Pradeep Rawat (application dated 22.09.2018), Ms. Sonal
Kansal (application dated 29.09.2018), Sh. Rahul Sharma (application
dated 03.10.2018), Ms. Priyanka Tuteja (application dated 03.10.2018), Sh.
Rajeev Kumar (application dated 04.10.2018), Ms. Lata Rani (application
dated 07 10.2018), and Ms. Supriya Nandi (application dated 12.11.2018)
were forwarded subsequently by the Standing Committee on Anti-
Profiteering against the Respondent, to DGAP and the above 14 Applicants
were also made co-applicants in the investigation being carried out by the
DGAP.

4. Upon receipt of the reference from the Standing Committee, the
DGAP has conducted a detailed investigation into the matter and submitted
his Investigation Report dated 27.02.2019 to this Authority.

5.  This Authority, considering the above said Report in its meeting held
on 05.03.2019, had issued the Notice dated 06.03.2019 to the Respondent
enclosing the aforesaid Report, directing him to explain why the aforesaid
Report of the DGAP should not be accepted and his liability for profiteering
should not be determined under section 171 of the CGST Act 2017.

6. Accordingly, the Respondent vide his letters dated 25.03.2019,
10.04.2019, 16.05.2019, 17.05.2019, 05.07.2019, and 25.07.2019 as well
as the Applicant No. 1 vide letter dated 29,03.2019 had furnished their
replies to the aforesaid Report of the DGAP.

N / 7. This Authority after careful examination of the DGAP’s Reports, the
submissions/replies of the Respondent and the Applicants, and also all
other documents placed on record, had observed that: the Respondent had
executed a Project ie. Zara Aavaas" under the Haryana Affordable
Housing Policy-2013 which had commenced during the financial year
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2015-16. The Respondent had constructed 818 flats in the said Project out
of which 806 were booked in the pre-GST period and no new bookings
were made in the post-GST period. Demands were raised on 806 home
buyers during the pre-GST pericd as well as the post-GST period.
Therefore, the DGAP has claimed thal the computation of profiteering was
for only those flats where demands have been raised or payments have
been received in the post-GST period. It was further claimed that if the ITC
in respect of the unsold flats or the flats in respect of which no
consideration has been received in the post-GST period, was taken into
account to calculate profiteering in respect of the flats where payments
were received in the post-GST period, the ITC as a percentage of turnover
would be distorted and erroneous, therefore, the profiteering in respect of
the remaining 12 units should be calculated when the consideration was
received in the post-GST period, by taking into account the proportionate
ITC in respect of these 12 units. It was also noted that since the
construction service was being provided by the Respondent under
affordable housing, which was exempted from the Service Tax in terms of
Notification No. 25/2012 ST dated 20.06.2012 as amended vide Notification
Nao. 09/2016 ST dated 01.03.20186, the Respondent was not eligible to avail
Cenvat Credit on Service Tax and Central Excise Duty paid on input
services, inputs, and capital goods. Moreover, as the Respondent was
paying VAT @ 1% under the Haryana VAT composition Scheme, hence he
was not eligible for availing of Credit of VAT paid on inputs, whereas, in the
post-GST period, the Respondent was eligible to avail of Input Tax Credit
(ITC) on GST paid on inputs, capital goods and input services including
those paid by sub contractors. Consequently, the Respondent had
benefited from additional ITC @ 7.13% of the turnover during the period
from 01.07.2017 to 31.08.2018 (ie the investigation period), which
amounted to the tune of Rs, 3,80,38,835/- including GST (@ 12%/8%) on
)he base amount of Rs. 3,45 90 507/- which was required to be passed on
(%‘.-‘H to eligible home buyers in light of section 171 of the CGST Act 2017.

8. After going through the Report dated 27.02.2019, the Authority
noted that the Report of the DGAP was not complete and needed to be
revisited to rectify certain mistakes in the computation including the amount
of the benefit to be passed on to Applicants No. 1 to 16. Accordingly, this
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Authority ordered DGAP to reinvestigate the matter vide its Interim Order
No. 17/2019 dated 02.12.2019 in terms of Rule 133 (4) of the CGST Rules,
2017 and to recompute the profiteering for the entire period up to the date
of issue of the Completion/ Occupancy Certificate or till 31.03.2019 in case
the Completion/ Occupancy Certificate was yet to be issued

Consequent to the above, the DGAP re-investigated the matter and

submitted his Report dated 28.08 2020, wherein he has reported that:-

o/

a) as per directions of this Authority contained in the Interim
Order, vide DGAP letter dated 18.12.2019, asked the Respondent
for the details required to extend the period of investigation up to
issue of Occupancy Certificate, if issued, else up to 31.03.2018.

b) upon the directions of this Authority as the investigation report
was to be submitted within 3 months, the DGAP has reported that the
time limit to complete the investigation was extended up to
02.04.2020 by this Authority vide order dated 04.03.2020 and given
the spread of pandemic Covid-19 across India, the Central
Government, had issued Notification No. 35/2020 dated 03.04.2020,
whereby the time limit for completion or compliance of any action,
which fell during the period from 20"day of March 2020 to the 29"day
of June 2020 and where completion or compliance of such action has
not been made within such time, then the time limit for completion or
compliance of such action, was extended up to the 30th day of June
2020 including for furnishing of any report under the provisions of the
Central Goods and Service Tax Act, 2017. Subsequently, given the
Notification 55/2020, Central Tax dated 27.06.2020, the time limit
stood extended till 31.08.2020.

c) the period covered by the current Iinvestigation is from
01.07.2017 to 31.03.2018,

d) in response to his above-said letter dated 18.12.2019, the
Respondent has furnished his replies vide letters/e-mails dated
15.01.2020, 04.02.2020, 06.02.2020, 26.02.2020, 02.03.2020, and
03032020 wherein he has provided the following
documents/information;
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i. List of home-buyers.
ii. Month-wise details of Demand Raised.
ili. Reconciliation of demands with GST returns.
iv. Copies of GSTR from July 2017 to November 2019.
v. Summary of ITC availed which was not available earlier.

vi. Details of tax paid on purchases of Cement, Steel, and other
items in pre-GST and post-GST period.

vii. Details of Contractor and taxes paid to them in pre-GST and
post-GST period.

viii. Details of GST benefits passed on to the Home-buyers through
Credit Notes.

ix. Copies of invoices of Cement, Steel, and Contractors in pre-
GST and post-GST periods.

10. The issues raised by Respondent were summed up by the DGAP as
given below:-

(a) The Respondent received O.C. for the project on 04.12.2018.

(b) The Respondent opted for the 1% GST scheme as provided
vide Notification No. 03/2018 Central Tax (Rate) dated 29.03.2019
and he has taken the Input Tax Credit up to January 2019 only and in
the month of February and March 2019 has not availed any ITC,

(c) The Respondent was involved in the development of Affordable

Housing projects in Haryana and had opted for Composition Scheme

of 1% VAT in Haryana for his project. As regards Service Tax, with

effect from 01.03.2016, construction of affordable housing was

exempted from Service Tax and the rate of Service Tax was reduced

é to NIL from earlier 4 5% in the Pre-GST period. In the post-GST
/ period, the rate of tax (GST) was increased to 12%, thus, there was

no reduction in the Rate of Tax, and hence no benefit accrued to him.

Further, any change in the rate of Tax was to be borne by the

customer only. He stated that tax on input goods used for
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Y%

construction was also increased when GST was introduced and has
provided a summary of comparative tax rates on items as below:-

| Input Excise Duty | VAT(CST) Service Tax/ WCT GST % increase
|" Steel T 12a0% | 5% (VAT)VZ2% (CST) 18% 3%
Cement 12 50% 5% (VATUZ% [CST) 28% 50%
Commrey - 5.25% (WCT) % 242%

‘ Ssrvices

‘ Gther lkems . 5% Approx. 18128% 400%

The cost of construction factoring in the applicable tax (under Pre-
GST) that was budgeted and the actual cost of construction post-GST
implementation net of GST credit was much higher. Therefore, there
was no reduction in tax as per section 171 (1) of the Act for which
benefit 1s to be passed.

(d) In the pre-GST Regime, he was paying VAT under the
composition scheme and there was no Service Tax on affordable
housing. Hence, he was not claiming Input Tax Credit on VAT as well
as Service Tax as the same was not available to him. Therefore, at
the maximum what he was supposed to pass on to the customer was
the rate of tax that he used to pay to the suppliers (under Pre-GST
Regime) and for which input 1ax credit was not available. Therefore,
the benefit which he has is the rate of Tax that he used to pay earlier
(Pre-GST) and which formed his cost. Therefore he had enclosed the
details of all the items of goods and services which he was getting in
the pre-GST and Post-GST periods along with the rate of taxes that
he was paying in the Pre-GST and Post-GST periods. The summary
of the maximum ITC benefit that he was not getting earlier and which
he was getting now Is reproduced hereunder:-
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*All these other [tlems/work was donefconducted after the implementation of GST and thersfore
no such benefit Is to be passed on. On other items, an Average Rate of 5% has been estimated.
Therefore, even if he was required to pass on the benefit, the
maximum amount would have been Rs. 2,19,63.251/- as calculated
above.

(e) The Respondent furnished a table explaining the ITC benefit
which was not available earlier and has now become available in the
GST regime.

'mel- Amount n Rs

“Tomml Ampant of [TC Clamed by ihe qompany dunng e penad 11y July 20717 10 3181 Asgusi | 4.77.91,008.00
2010

Tolnl Amount of Excess GBT pald tn (he suppisr 11 Pasl G451 Fagme (which is nol a beneit 1o | 2,68.28.314.00
b possnd), it bs the eutra amouty [hat has been pod o the supglies.

Tetn Amowrt of ITC benwlil which was. not avaliaiie t the Respandenl sarier #nd which Has | 2. 18.63.451 60
pEan now Badn Syalabhe

Thus, in both the workings the ITC benefit worked out to be
Rs. 2,19.63,251/-

(f) He has passed on the benefit of Rs. 1,95,08,613/- in the month of
October 2018, to the customers and issued credit notes in respect of
the same. The credit notes were equivalent to the amount of GST, for
which the liability was borne by him from his own sources and credit
notes to all the customers were given. Details of the benefit passed
on to the customers and sample copies of credit notes were
submitted.
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(g) The ratio of ITC Benefit to Turnover was only 2.57% and he had
already passed on the benefit approximately equivalent to the ratio as
calculated above to the customers and as per his estimate, a benefit
of Rs. 1,95,09,613/- had been passed on to the customers in the
month of October 2018. However as he had received OC, he had
prepared the complete details of the same. The working of the Ratio
of ITC benefit to Turnover as per the formula of calculation adopted
by the DGAP himself is as under -

T Pateuim Amcan
= Total Input Tax Credi Avetatiee om JUly 2017 1o danuary 2010 FTeisss
Total Excess Amolint of GST Paid i Ihe Vaniens 5828314
]
Ml 1TC banafit which wits nob avisllatie to the company 215251
CoA-B
T | Torl wiiowr & pee GST Retums %o the paniod 01,04 2017 10 30 11 2016 §12175553
u 1 ]
Tatal Saable Area (n Square Feal) 417243
L
Total Sokd Area (in Sguare Feet) 396077
F
ITC bengft Holrvant 1o Area Sold HBELG38
GuOFIE)
T Fanp of ITC Haowlil 1o Tumover 25T% }
M0 |

11.  The DGAP further reported that as per the directions of this Authority
issued vide the Order dated 02.12.2019, he initiated the re-investigation of
the case. He has also stated that at the time of submission of the earlier
investigation report dated 27.02.2019, the Respondent had submitted all
the requisite information and data for the period covered under
investigation. Further upon directions issued vide the above Order as “the
period of investigation has to be extended till receipt of Occupancy
Certificate, if obtained or else 31.032019" the necessary details were
sought from the Respondent. Further, in respect of the issues raised by this
Authority vide its aforesaid Order, the DGAP has inter-alia reported as
below: -

a) That his previous Report had certain inadvertent mistakes.
; b) That the instant investigation has been done in line with the
&‘L Interim Order of the Authority and that the details of the updated
profiteering calculation and its distribution have been annexed to this
Report.
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c) That as the period of the investigation was extended, details of
the extended period, which were earlier not available with the DGAP,
were sought from the Respondent vide DGAP letter dated
18.12.2019, which was duly furnished by the Respondent in the form
of reconciliation of demands raised from the home-buyars and the
details of the credit notes issued by the Respondent to his home-
buyers as evidence of the passage of ITC benefit

d) That the Respondent has obtained the Occupancy Certificate
for the Project on 04.12.2019,

12. The DGAP has also reported that as per the Respondent's submissions
that under the same registration there were two projects in the period
covered under investigation and in light of Notification No. 03/2019-Central
Tax (Rate) dated 29.03.2019 he had opted for the 1% GST scheme for
affordable housing. The second project “Zara Awas-2" had been registered
with RERA on 01.04.2019. So, the second project was outside the purview
of Anti-profiteering provisions as it was launched not only after the
introduction of GST but also there is no benefit of Input Tax Credit in this
project.

13. The DGAP has reported that para 5 of Schedule-lll of the Central
Goods and Services Tax Act, 2017 (Activities or Transactions which shall
be treated neither as a supply of goods nor a supply of services) reads as
"Sale of land and, subject to clause (b) of paragraph § of Schedule ll, sale
of building” Further, clause (b) of Paragraph 5 of Schedule Il of the Central
Goods and Services Tax Act, 2017 reads as®(b) construction of a complex,
building, civil structure or a part thereof, including a complex or building
intended for sale to a buyer, wholly or partly, except where the entire
consideration has been received after issuance of completion certificate,
where required, by the competent autharily or after its first occupation,
whichever is earlier” Thus, the input tax credit on the residential units
which are under construction but not sold is a provisional input tax credit

&/ that may be required to be reversed by the Respondent, if such units
remain unsold at the time of issue of the Completion Certificate, in terms of
Section 17(2) & Section 17(3) of the Central Goods and Services Tax Act,
2017, which read as under:
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Section 17 (2) "Where the goods or services or both are used by the
registered person partly for effecting taxable supplies including zero-rated
supplies under this Act or under the Integrated Goods and Services Tax
Act and partly for effecting exempt supplies under the said Acts, the
amount of credit shall be restricted to so much of the input fax as is
atfributable to the said taxable supplies including zero-rated supplies”™

Section 17 (3) “The value of exempt supply under sub-section (2) shall be
such as may be prescribed and shall include supplies on which the
recipient is liable to pay tax on reverse charge basis, transactions in
securities, sale of land and subject to clause (b) of paragraph 5 of
Schedule Il, sale of building”.

Therefore, input tax credit on the unsold units was outside the scope of this
investigation and the Respondent was required to recalibrate the selling
prices of such units to be sold to the prospective buyers by considering the
proportionate additional input tax credit available to them post-GST.

14. The DGAP has also reported that during the course of the hearings
accorded by this Authority and In response to the earlier Investigation
Report dated 27.02.2019, the Respondent vide his submissions dated
25032019 had stated that he had diligently passed on the benefit to the
tune of Rs.1.95.09,694/- to the home-buyers by not charging any GST on
the demand raised in the month of October 2018 and Issuing credit notes
for the amount on account of benefit of ITC. Further, the DGAP has stated
that the Respondent vide letter dated 17.05.2019 submitted before this
Autharity that he was a law-abiding citizen and has passed on the benefit to
his home-buyers even in the absence of the DGAP's report and to
substantiate his claim, he submitted sample copies of invoices raised to his
customers, wherein no GST was charged in the 7" installment as raised
from his home-buyers, The sample invoices were found to be in order;
however. the DGAP could not incorporate them as the period covered
under the impugned Report of DGAP covered the period only up to August

(% {f'zms_

15. The DGAP has further reported that in the pre-GST era, since the
service of construction of affordable housing, provided by the Respondent,
was exempt from Service Tax, as per Notification No. 25/2012-ST dated
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20.06.2012, as amended by Notification No. 9/2018-ST dated 01.03.2016,
he was not eligible to avail credit of Central Excise Duty paid on
inputs/capital goods or Service Tax paid on input services. Further, since
the Respondent was paying VAT under Haryana VAT Compaosition
Scheme @ 1%. he was not eligible to avail credit of VAT paid on inputs,
whereas in the post-GST period, he was eligible to avail input tax credit of
GST paid on inputs and input services including on the sub-contracts. The
DGAP has worked out the ratios of input tax credit to turnover during the
said period as below:-
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16. The DGAP has also reported that as per the Table above, the input tax
credit as a percentage of the total turnover that was available to the
Respondent during the pre-GST period (April 2016 to June 2017) was 0%
and during the post-GST period (July 2017 to March 2018), it was 6.556%.
This clearly confirms that post-GST, the Respondent has benefited from
additional input tax credit to the tune of 6 .55% (6.55% - 0%] of the turnover.
As regards the period from April 2019 to November 2019, the Respondent
has not availed any benefit of Input Tax as he had opted for the new
scheme. As there was no additional benefit of Input Tax Credit in the later

f"part. hence, this period and demands made during the period shall have no
bearing on the profiteering calculation, and have been excluded from the
profiteering calculation.

17. The DGAP has further reported that the Central Government, on the
recommendation of the GST Council, had levied 18% GST (effective rate
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was 12% given 1/3" abatement on value) on construction service, vide
Notification No. 11/2017-Central Tax (Rate) dated 28.06.2017. The
effective GST rate on construction service in respect of affordable and low-
cost housing was further reduced from 12% to 8%, vide Notification No.
1/2018-Central Tax (Rate) dated 25.01.2018. Given the change in the GST
rate after 01.07.2017, the issue of profiteering has been examined in two
parts, |.e., by comparing the applicable tax rate and the availability of input
tax credit during the pre-GST period (April 2016 to June 2017) when only
VAT was payable @1% with (1) the post-GST period from July 2017 to
24 01.2018 when the effective GST rate was 12% and (2) with the post-
GST period from 25.01.2018 to 31.03.2019 when the effective GST rate
was 8%. Accordingly, based on Table-"A" above, the comparative figures
of the tax rates, ratios of input tax credits to the Respondent’s tumovers in
the pre-GST and post-GST periods, the recalibrated basic price on account
of the benefit of the additional input tax credit, and the excess collection
(profiteering) by the Respondent during the post-GST period are tabulated
in the Table-'B' below:

Table B
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18. The DGAP has submitted that as per the above table, the additional
input tax credit of 655% of the turnover should have resulted in a
&u@mansurale reduction in the base price as well as cum-tax-prices.
herefore, in terms of Section 171 of the Central Goods and Services Tax
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Act, 2017, the benefit of the aforesaid additional input tax credit that has
accrued to the Respondent, is required to be passed on to the recipients.

19. The DGAP has further submitted that the Respondent during the
course of hearing before this Authority, vide submission dated 25.07.2019
had stated that he had passed on the benefit of input tax credit to the
home-buyers by way of issuing Credit Notes and not charging GST from
his customers in their last demand raised in October 2019. He submitted
detalls of Credit Notes to the tune of Rs. 1,95,09694/- issued to 797
home-buyers. However, on perusal of the data, the DGAP has noticed that
out of these 797 home-buyers, 9 buyers have cancelled their booking, and
hence they had been excluded, also, no details of benefit passed on to 16
other home-buyers could be found. Accordingly, the total quantum of
benefit passed on to the home-buyers was found to be Rs. 1,88,56,367/- to
772 home-buyers. The benefit so passed on in the form of credit notes on
GST from the customers, has been subsequently deducted from the
respective home-buyers to arrive at the final amount of profiteering. The
same has been verified by the DGAP from the data submitted random
verification of demand letters issued by the Respondent, and credit notes
issued. Accordingly, the amount of profiteering, i.e. Rs. 1,88 56,367/- which
has been adjusted has been shown in Row 12 of the above Table-B.

20. The DGAP has claimed that based on the aforesaid CENVAT/input tax
credils available in the Pre and Post-GST periods and the demands raised
by the Respondent on the Applicants and other home buyers towards the
value of construction on which GST liability @ 12% was discharged by the
Respondent during the period 01.07.2017 to 24.01.2018, the amount of
benefit of ITC not passed on to the recipients or in other words, the
profiteered amount comes to Rs. 1,68 99 884/- which includes GST on the
base profiteered amount of Rs. 1,50,89,182/- Further, the amount of
benefit of input tax credit that needs to be passed on by the Respondent to
the recipients, or in other words, the profiteered amount during the period

@\ /25012018 to 31.03.2019, comes to Rs. 30588956 out of which

Rs. 1,88,56,367/- had been claimed to be passed on by the Respondent,
leaving a net of Rs. 1,17 32 589/-which includes 8% GST on the base
profiteered amount of Rs. 1,08,63,508/-. Therefore, the total profiteered
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amount

during the period 01.07.2017 to 31.03.2019 comes fo

Rs. 2,88,32,473/- as quantified by the DGAP in the Table C given below:

Table-C {Amount in Rs.)
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21. The DGAP, based on the details of outward supplies of construction
services submitted by the Respondent, has observed that the service has
been supplied in the State of Haryana only.

22, The DGAP in conclusion has claimed that the Respondent had
constructed a total number of 818 flats, out of which he had booked 815
units. However, 27 units were booked after the Respondent had opted for
the 1% GST scheme w.e.f. 01.04 2019 and only 788 units were booked in
the period when the Respondent was availing the benefit of Input Tax
Credit i.e. before 01.04.2019, and profiteering has been calculated for 788
units only. From the home-buyers data, all such units which have since
been cancelled have been excluded and only the home-buyers from whom
demands have been raised in the post-GST period 01.07.2017 to
31.03.2019 have been Included in the profiteering calculation. Those units
where the booking was done Ih the pre-GST period or demands were
raised in the post-GST period but they have been consequently cancelled
and have been excluded from the calculation of profiteering. The
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Respondent had provided a list of such units and demands raised from
them. Therefore, the above computation of profiteering was with respect to
those flats only where demands had been raised or payments had been
received in the post-GST period, and which were not cancelled as of
31.03.2019. If the input tax credit in respect of the unsold fiats from whom
no consideration has been recsived is taken into account to calculate
profiteering in respect of the flats where payments have been received post
GST, the input tax credit as a percentage of turnover would be distorted
and efroneous.

23. In view of the above discussion, the DGAP has concluded the benefit of
additional input tax credit to the tune of 6.55% of the turmmover, accrued to
the Respondent post-GST, and the same was required to be passed on to
the Applicants and other recipients during the period 1.07.2017 to
31.03.2019. Such ITC amounted to Rs. 4,74, 88,840/-. On verification it was
ascertained by the DGAP rhat, the Respondent had passed on benefit
amounting to Rs. 1,88.56,367/- by way of Credit Notes to 772 recipients of
supply/home buyers. The DGAP reported that after allowing deduction of
such benefit alteady passed on, it is found that, the Respondent has
realized an additional amount to the tune of Rs, 34.418/- each from
Applicant no. 1, 2 & 3, Rs. 36,120/- from Applicant no. 4, Rs. 27.510/- each
from Applicant no. 5, 7, 8, 9, 10, 11, 12,15, Rs. 36,120/- from Applicant no.
6. Rs. 48,029/- from Applicant no. 13, Rs, 70.068/- from Applicant no, 14,
and Rs. 71,868/~ from Applicant no. 16 and an amount of Rs. 2.80.46.935/-
from 772 other recipients who were not Applicants in the present
proceedings. These recipients were identifiable as per the documents on
record as the Respondent has provided their names and addresses along
with the unit no. allotted to them. Therefore, this additional amount of Rs.
2,80,46,935/- was also required to be returned to such eligible recipients.
The DGAP has also argued that given the aforementioned findings, it was
apparent that the provisions of Section 171(1) of the Central Goods and
Services Tax Act, 2017 have been contravened by the Respondent in the
present case,

24.  The above Report was considered by this Authority in its meeting
held on 31.08.2020 and a Notice dated 07/08.09.2020 enclosing the said
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Report dated 28.08.2020 of the DGAP, was issued to the Respondent to
explain why the above Report of the DGAP should not be accepted and his
liability for profiteering should not be determined under Section 171 of the
CGST Act. 2017 and also directing him to submit his written submissions.
The Respondent vide his submissions dated 07 10.2020, has furnished his
reply to this Authority, wherein he has inter-alia contended that -

N/

(a) the real estate industry is a complex business in terms of
involvement of the Goods and Services and hence it is a complex job
to identify the benefit of anti-profiteering measures.

(b) there is no methodology provided under the GST law for the
calculation of the ITC benefit and its distribution, particularly in the
case of real estate and construction contracts where the prices of
homes/ units were fixed before the implementation of GST a portion
of work was executed later on after the rollout of GST.

(c) there is no tax-rate reduction in his case. On the contrary, the
prices of inputs and services have increased while the prices of works
contact remained unchanged since the Pre-GST period. In respect of
the benefit of ITC though the

(d) the only benefit that accrued to him was on account of Excise
Duty/ Works Contract Tax/ Service Tax for which he was not eligible for
the credit but which has now been made available to him Post-GST.

(e) based on his estimation, he had passed on the benefit to his
homebuyer customers and he agrees to pass the balance credit, if any,
based on actual working in line with Section 171 of the CSGT Act.

(f) the DGAP computation was much more than the actual benefit
that had accrued to him since it has been worked out on basis of the
proportionate demands raised by him. That the methodology adopted
by DGAP is arbitrary as it completely ignores the actual working of
goods and services utilized by him in the Pre-GST and Post-GST
periods.

(9) the DGAP in his Report dated 28" August 2020 has improperly
and baselessly computed the profiteered amount, completely ignoring
his submissions without considering the details of actual rates of tax of
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various items/ inputs provided by him. Based on the data provided by
him, the ITC benefit which needs to be passed on by him works out to
Rs. 2,08,64,938/- while the ratio of ITC Benefit to Turnover works out to
2.57%, out of which he has already passed on Rs. 1,88,56,365/- to his
customers. However, the DGAP has calculated the profiteered
amount to be Rs. 4,74,88,840/-, which is baseless and incorrect,
ignoring the amount of excess taxes paid by him under the GST regime
to his suppliers due to an increase in the rate of tax. To the extent of
excess amount paid by him to his suppliers, no benefit accrued to him
which would need to be passed on by him to his customers. Further,
since he had already passed on a sum of Rs. 1,88,56.365/-. his was not
a case of profiteering.

(h) the DGAP's investigation Report should not be considered as
correct since it is devoid of merit and since the methodology adopted by
DGAP for calculation of benefit to be passed was absurd in as much
as It amounted to passing on full ITC to the customers, ignoring that
there had been an increase in the rate of tax of his inputs as compared to
pre-GST period. He also submitted that in the construction industry,
projects went on for 2-3 years, and while the costs were constantly
incurred by the builder/developers at each stage of development to finish
the project and ITC of such cost was availed by the builder/developer.
However, the revenue of the builder was earned only when a
milestone as set out in the agreement was achieved by the developer.
Therefore, the cost incurred by the developer in a particular period and
the subsequent ITC availed on such cost need not synchronize with
the turnover of that particular period, because If a milestone was not
achieved in a particular period then demand could not be raised, and
therefore, there would be no revenue for the developer,

(il as the project was totally complete on the date of his instant
submissions and since he was paying GST under the composition
scheme since April 2019 and had stopped taking ITC from February
2019, he had complete details of how much ITC he had taken and how
much increase in taxes (GST) he had paid to the suppliers of goods and
services but the DGAP has ignored the same and has wrongly
calculated that he had benefitted by 6.55 % of the total turnover in the
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GST Regime due to introduction of GST. However, as per actuals, it
works out to only 2.85%.

() the DGAP has ignored the fact that the tax on inputs used for
construction and services of the contractor under works contract also
increased when GST was introduced as is evident from the table

below:-

[Mnput “Excise Duty | VAT(CST)/Service | GST | %increase
TaxWeT

Sweel 12.50% SW{VATN2%(CST) | 18% 3%
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Dther lteims S%Approx. 18/28% | 400%

(k) the DGAP ought to have considered the following data while
making the computation -
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(1) therefore, accordingly the maximum amount that he could have
been required to pass on as ITC benefit works out to be Rs.
2,19,63,251/-, as calculated above, based on the understanding
that the increase in the rate of taxes paid by him to his suppliers
should be deducted while calculating the amount of profiteering.

(m) that at the time of making his submissions before the DGAP,
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he was under the impression that in the pre-GST regime, he was
covered under the compaosition scheme under VAT, and that there
was no service tax on Affordable Housing. Therefore, he had not
been claiming input tax credit of VAT as well as the credit of
Service Tax. However, as per his VAT assessment order received
in the month of March 2020, he has been asked to pay VAT and
has thus also claimed ITC Rs. 11,65,572/- pertaining to the pre-
GST period.

(n) based on his above submissions, a revised worksheet was put
forth by the Respondent

25. The Applicant No. 2 submitted his reply vide submissions
dated 01.10.2020, in reponse to the DGAF's Report 28.08.2020
stating that Respondent had not availed any ITC between April
2019 to November 2019 as he had opted for New Scheme.
Further, he submitted that as a lot of work was done by the
Respondent during that period, the Respondent be directed to
claim ITC of the above period which might be further passed on
to buyers.

26. Applicant No. 2 also submitted that the Respondent was paying VAT
@ 1% under Haryana VAT Composition Scheme and therefore he was not
eligible to avail credit of VAT. Further, he stated that the VAT paid by the
Respondent under Composition Scheme was now being demanded from
home buyers He also stated that vide Notification dated 25.09.2015 of the
Excise & Taxation Dept. Haryana, those developers who had opted for the
Composition Scheme for payment of VAT could not charge VAT from the
buyers under Section 2 (v) & (vi) of the VAT Act as shown below;

"(2) The composition developer opting for compositions under this
scheme shall

(\ /" (v) Not collect any amount by way of tax;
(vi) Not issue * Tax Invoices”.

Me further alleged that since the Respondent could nol issue tax
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invoices, he had illegally and wrongly collected 1% VAT, hence he
has requested for necessary instruction to be given fto the
Respondent

27. Applicant No. 1 vide his letter dated 08.10.2020 submitted his reply to
the aforesaid Report of the DGAP, requesting that the VAT paid by the
Respondent before the rollout of GST, should alsc be incorporated in the
calculation of profiteering.

28. The submissions of Applicant No. 1, Applicant No. 2, and the
Respondent were forwarded to the DGAP to file his clarifications under
Rule 133(2A) of the CGST Rules 2017. Accordingly, the DGAP vide his
supplementary Report dated 18 .11.2020 has filed his clarifications on the
Issues raised by the above Applicants and Respondent as follows:-

O/

(i). With respect to the submission of Applicant No. 2, the DGAP has
clarified that the benefit of ITC on construction service is not
available to the Respondent after the date of OC. However,
he may avail ITC on Goods and Services required for his
maintenance service. The computation of profiteering is
limited to the issuance of the Completion/ Occupation
Certificate and therefore the contention of the Applicant
appears to be incorrect.

(ii). The DGP has further stated that the Respondent opted
for the scheme, which was available to him as per the
provisions of GST law and there is no provision in Section
171 of the CGST Act, 2017 to issue such directions to any
registered person. Hence, it appears that the contention of
the Applicant no. 2 is not as per Section 171 of the CGST
Act, 2017.

(iii). With respect to the submission dated 08.10.2020 of
Applicant No. 1, the DGAP has clarified that in the pre-
GST period 1 % VAT was payable while in the post-GST
period, GST was payable on inputs that were allowed as a
credit to Respondent. In his report dated 28.08.2020, the
DGAP reported that the profiteering done on higher Input
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Tax Credit availed should be passed on to the buyers.

(iv). With respect to the submissions dated 07.10.2020 of
the Respondent, the DGAP has submitted his point-wise
clarification as under:

(a). on the contentions of the Respondent that the
DGAP's report should not be accepted, as it is not based
on actual calculation provided by him, the DGAP has
stated that his Report was fully based on the data
submitted by the Respondent and also the methodology
adopted by him to derive the additional benefit of ITC in
the post-GST period, i.e. profiteering had been
enumerated in detail in the investigation report.

(b). on the Respondent's contention that, as there had
been an increase in the rate of tax as compared to the
pre-GST period, the corresponding excess amount of tax
has been paid by the Respondent to the suppliers of
goods and services and the same should be reduced
while calculating the amount of profiteering/benefit to be
passed on by him, the DGAP has submitted that as per
Section 171 of the CGST Act, 2017, “any reduction in rate
of tax on any supply of goods or services or the benefit of input
tax credit shall be passed on to the recipient by way of
commensurate reduction in prices.”

Before the GST regime, in the erstwhile Service Tax
regime, the Respondent was exempted from Service
Tax, and no credit was admissible to him. Also that in
the VAT regime, he was under the compasition
scheme, and no VAT input credit was admissible to
him.

Accordingly, with the introduction of GST, all the input
tax credit that was admissible to him was additional
Input Tax Credit and has to be passed on to the
home-buyers.
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(c). on the Respondent's contentions that the DGAP in its
reinvestigation report in Table-A had calculated that he
had benefitted by 6.55% of the total turnover in the GST
regime due to the introduction of GST, however, as per
actuals it worked out to be 2.85%, the DGAP has stated
that he did not look into the individual costing of the
different products and services being used for
provisioning of services and as no credit was available to
the Respondent for provisioning of output service before
implementation of GST whereas Input Tax Credit was
available for all goods and services to the Respondent
post-GST implementation, so the additional benefit of
Input Tax Credit available to the Respondent has to be
passed on to the Home-buyers.

(d). on the Respondent's contentions that ITC of VAT in
the pre-GST period should be allowed, the DGAP has
submitted that the Notice of initiation of Investigation
under Rule 129 of CGST Rules, 2017 was issued on
12.09.2018 and in response, the Respondent informed
that there was no VAT input credit availed by him and the
raw material was purchased against 'Form-C'. However,
he did not submit any VAT details or returns in this regard.
After the issuance of the Investigation report dated
27.02.2019 the Respondent vide letter dated 17.05.2019
submitted that as per the Government of Haryana VAT
policy, no VAT was charged from homebuyers. The
Respondent had categorically submitted that he had opted
for the Composition Scheme of 1% VAT in Haryana VAT
for his project and these facts were also reported in the
Report dated 28.08.2020 under Rule 133(4) of CGST
Rules, 2017. Now the Respondent is stating that as per
the VAT Assessment Order he should be allowed to avail
the benefit of VAT which is against the statutory
requirement under the Haryana Value Added Tax Act,
2003 as amended Hence, the contention of the
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Respondent may not be accepted.

29. On receipt of the above Supplementary Report dated
18.11.2020 of the DGAP, this Authority vide Order dated
07.12.2020, forwarded the same to the Applicants and
Respondent directing them to file consolidated written
submissions and also fixed a Hearing.

30. According to the above-said Order dated 07.12.2020 of this Authority,
the Applicant No. 1 has furmnished his submissions dated 30.12.2020 and
08.02.2021, stating that as per DGAP's Report dated 28.08.2020, the
Respondent has not availed ITC during the period from April 2019 to
November 2019 as he has opted New Scheme but it is to be mentioned
that the OC of the project was issued in Dacember 2019. Applicant No. 1
further stated that the Respondent may be directed to avail the ITC
between April 2019 to November 2019 for the instant project and the same
be also passed on to him.

Further, Applicant No. 1 has stated that though the DGAP has clarified that
"Respondent vide letter dated 17.5.2019 submitted that as per the
Government of Haryana VAT Policy, no VAT was charged from home
buyers. The Respondent has categorically submitted that he has opted for
the Composition Scheme of 1 % VAT in Haryana VAT for his project”,
however, vide demand letter dated 16.10.2020, the Respondent has
demanded Rs. 34 452/- on account of VAT mentioning calculation as per
Sales Tax Assessment Order for the financial year 2016-17 & 2017-18
which is contrary to the Respondent's contention that no VAT has been
charged from the home buyers.

31. The Respondent vide his submissions dated 06.02.2021 filed his
rejoinder, wherein:

unsustainable and unconstitutional. He stated that this Authority has
been empowered to deal with substantive questions of law and once
an order is passed by this Authority and there is no statutory
provision for challenging the same in appellate or review

(\& (a) he has claimed that the composition of this Authority is

proceedings. Despite exercising judicial powers, this Authority has
been statutorily constituted without a judicial member under Rule 122
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of the Central Goods and Service Tax Rules, 2017. In this regard, he
has quoted the judgment of the Hon'ble Supreme Court in the case
of S.P. Sampath Kumar v. Union of India, (1987) 1 SCC 124 and
Madras Bar Association v. Union of India, (2014) 10 SCC 1 wherein
it has been observed that matters requiring decision making on
substantive questions of law and its interpretation must necessarily
be adjudicated upon by judicial members. Further, the Madras High
Court has recently, in its Order dated 20.09.2019 in the case of
Revenue Bar Association v. Union of India, W.P. Nos. 2114721148
and 14919 of 2018, has struck down Sections 109 (3) and 109 (9) of
the Central Goods and Service Tax Act, 2017 which prescribed that
the GST Appellate Tribunal shall consist of one judicial member and
two Technical Members. Given the above, it is humbly submitted that
the composition of this Authority is bad in law and unsustainable.

(b). he has also claimed that Section 171 of the CGST Act is ulfra
vires of Article 248A of the Constitution of India. Article 248A
according to which the GST is being levied under the CGST Act only
provides for legislation concerning goods and services tax on supply
of goods or services or both therefore. insofar as the provisions of
Section 171 seek to fix prices at which the goods and services ought
to have been supplied is beyond the scope and ambit of Article
246A, apart from unreasonably interfering with the right to trade.
Therefore, Section 171 is beyond the scope and ambit of Article
246A and Article 19 (1)(g) and accordingly ultra vires the Constitution
of India

(¢). he has further claimed that the CGST Act, the CGST Rules, and
the NAA Methodology and Procedure do not prescribe any
methodology or guidelines by which profiteering can be computed
under Section 171 of the CGST Act. The only requirement under
Section 171 (1) of the CGST Act is that the benefit of any tax rate
reduction/ benefit of ITC shall be passed on to the recipient by way of
a "commensurate reduction in prices” and to date, neither the CGST
Act nor the CGST Rules nor any other form of delegated legislation,
has prescribed any method of computation by which an amount of
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profiteering’ can be computed. He has also submitted that no
guidelines whatsoever have been framed leaving the issue to the
complete discretion of the DGAP who for the first time in its Report is
devising a method by which he is seeking to determine an amount
that is allegedly profiteered. Similarly, no guidelines have been laid
down as to the determination of passing on of commensurate benefit
by this Authority under Section 171 of the CGST Act. He has also
stated that the method adopted by the DGAP or NAA has no
statutory sanction and cannot be regarded as a mandatory
prescription at all. It is well-settled that in the absence of proper
computation or machinery provisions, the entire scheme of the
statute by which a charge is sought to be created fails, Reliance in
this regard has been placed on the judgments of the Hon'ble
Supreme Court in the cases of CIT v. B.C. Srinivasa Sefty, (1981) 2
SCC 460 and CCE v. Larsen & Toubro Ltd., (2016) 1 SCC 170. In
the absence of a prescribed methodology, there is an arbitrary
exercise of the power by this Authority or DGAP. He has also
submitted that as there is no such methodology or guidelines
prescribed under the CGST Act or the CGST Rules, Section 171 of
the CGST Act, Rule 126 of the CGST Rules and hence this
Authority's Methodology and Procedure are completely vague,
arbitrary, and ought to be declared unconstitutional

(d). he has also contended that the rule-making power under Section
164 of the CGST Act has been conferred only on the Central
Government and the said provision does not empower the Central
Govermment to further delegate the same to any other
person/authority. Further, Section 171 of the CGST Act also does not
authorize any rules to be framed by this Authority or DGAP. Section
171 (3) of the CGST Act stipulates that the NAA shall exercise such
powers and discharge such functions as may be prescribed in the
CGST Rules. Given this, the CGST Rules themselves should have
indicated the methodology and manner for the determination of
profiteering. In the absence of any such authority under the CGST
Act, Rule 126 of the CGST Rules cannot sub-delegate the power to
determine the methodology and procedure for the determination of
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profiteering under Section 171 of the CGST Act. Insofar as Rule 126
of the CGST Rules empowers the NAA to sub-delegate to itself the
powers to determine the methodology and procedure for
determination of profiteering under Section 171 of the CGST Act, the
same s beyond the scope of Section 171 read with Section 164 of
the CGST Act Therefore, Rule 126 of the CGST Rules is
unconstitutional for being in excess of its parent statutory provisions
because it is a well-settled position of law that delegated legislation
cannot go beyond the statutory provisions and Reliance has been
placed in this regard on the judgment of the Hon'ble Supreme Court
in case of Bimal Chandra Banerjee v. the State of MP, 1970 (2) SCC
467. He has also submitted that in the case of Union of India v.
Intercontinental Consultants and Technocrats Private Limited, (2018)
4 SCC 669, the Hon'ble Supreme Court observed that "It is trite that
rules cannot go beyond the statute”, Given the above judgments, he
has submitted that such sub-delegation under Rule 126 of the CGST
Rules beyond the scope of statutory provisions is illegal, without
jurigdiction, and Is unconstitutional. Without prejudice to the
submissions made elsewhere, he has submitted that various
provisions of this Authority's Methodology and Procedure are
completely beyond the scope of its parent statutory provisions.
Neither the CGST Act nor the CGST Rules empower the NAA to
confer such powers on itself and the NAA's Methodology and
Procedure is thus beyond the scope of the CGST Act or the CGST
Rules. The NAA's Methodology and Procedure is uitra vires of the
CGST Act / CGST Rules. Without prejudice to the aforesaid
submissions, the NAA's Methodology and Procedure was notified
only on 28.03.2018 and the same cannot be applied retrospectively
for the past period, unless specifically so mentioned. He has also
submitted that neither Rule 126 of the CGST Rules nor the NAA's
Methodology and Procedure itself provides for its retrospective
application.

(e). he has further contended that Section 171 is inapplicable to the
present facts, it applies only when there is a one-to-one identification
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between procurement of goods/services and their supplies. In the
present case, the inputs/input services are procured for the project as
a whole therefore, one-to-one identification between the procurement
of goods/services and his supplies is not possible. He has also stated
that the said provision of law intends to check illegal profiteering by a
registered person and to see that the benefit of reduced tax incidence
Is passed on. The approach adopted by DGAP while determining the
alleged profiteered amount restricts the right of the Respondent to
carry on trade freely and amounts to price fixation by him, which is
not the intent of the legislation. It is well settled that the right to
reasonable profit is a part of the right to trade and any methodology
prescribed under Section 171 of the CGST Act cannot be dehors a
reasonable profit that may be earned or costs incurred by an
enterprise. He has also submitted that the term 'profiteering' has
been defined in Black's Law Dictionary, which was relied upon by the
Hon'ble Supreme Court in the case of Islamic Academy of Education
v. the State of Karnataka, (2003) 6 see 697, 774 as "taking advantage
of unusual or exceptional circumstances to make excessive profits”.
He has contended that the DGAP has acted in a narrow and arbitrary
manner by ignoring the relevant considerations hence the DGAP's
report is liable to be set aside.

(f). he has also contended that the DGAP has erred in including the
amount of excess GST collected on the alleged profiteering amount
collected from the customers in the total amount of alleged
profiteering liability and without prejudice to the submission that the
provisions of Section 171 of the CGST Act have not been
contravened, it is submitted that any amount of GST collected by him

W has been duly paid to the Government per the relevant statutory

provisions of the CGST Act Once the amount of tax so collected is
deposited with the Government and he has not retained any such
amount, he has submitted that no recovery of such an amount can be
made against him. In this regard, he has claimed that the Central
Government and the concerned State Governments are the
authorities that collect GST and the Consumer Welfare Funds
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constituted under the CGST Act / corresponding GST legislation of
the concerned States are the beneficiaries of any amount of
profiteering. Without prejudice to the submission that he has not
contravened Section 171 of the CGST Act, any recovery of excess
tax paid with respect to the amount of alleged profiteering liability
should be recovered from the respective Governments which have
collected the said excess tax and restituted to the recipients who are
identifiable in the present case. Once the amount of tax so collected
Is deposited with the Government and he has not retained any such
amount, no recovery of such an amount can be made against him,
and Reliance in this regard has been placed on the decision of the
Hon'ble Supreme Court in the case of Corporation Bank vs.
Saraswati Abharansala and Anr. (20089) 1 SCC 504.

(g). he has also averred that before 01.01.2020 there were no
substantive provisions authorizing a levy of penalty for violation of
Section 171 of the CGST Act. He has further submitted that it was
held in the case of Shree Bhagwati Steel Rolling Mills v. CCE (2016)
3 SCC 643 that a levy of penalty can only be by statutory law and
only to the extent permitted thereby. The CGST Act does not provide
for any penal provisions for contravention of Section 171 of the
CGST Act. It is a settled judicial position that subordinate legislation
has to conform to the statute under which it is made. In this regard,
Reliance has been placed on the case of State of A P. v. McDowell &
Co., (1996) 3 SCC 709 and Indian Express Newspapers / (Bombay)
Pvt. Ltd. v. Union of India, 1998 (110) EL.T. 3 (S.C.). Hence the
proposal to impose a penalty is liable to be set aside. In the absence
of a prescribed methodology to pass on commensurate benefit, he
cannot be said to have acted with any mala fide intention. He has

# submitted that he has acted in a bonafide manner and has adopted a

reasonable methodology to pass on the GST benefit to his
customers.

(h). he has further claimed that Section 171 of the CSGT Act, 2017
provided that any reduction in the rate of tax on any supply of goods
or services or the benefit of ITC shall be passed on to the recipient
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by way of commensurate reduction in prices and section 171(2)
provided that this authority was required to examine whether ITC
availed by the registered person or reduction in the rate of tax has
actually resulted in a commensurate reduction in the price, however,
the above Act was silent on the modus operandi to be adopted for
the computation of the benefit, the methodology to be adopted and
timing of passing on the said benefit. The legislature intended to
provide rules concerning the computation of benefit accruing on
account of transitioning into the GST regime however, there was no
mechanism in place to compute the commensurate reduction in
prices as there was no methodology for determining the meaning of
the term "commensurate reduction in prices". Further, the CGST Act
did not provide any time frame within which such commensurate
reduction in prices was to be passed on and Rule 122 to 137 of the
above Rues also did not provide any methodology for determining
the meaning of the term "commensurate reduction" in prices and
because of the absence of any prescribed methodology it was
important to adopt a logical method and in case actual figures were
available, then actual working has to be checked which could satisfy
the intention of the legislature and rationally pass on the benefit to
the customer on account of transition into GST regime. He has
further claimed that he has not taken any credit of ITC, Excise Duty,
or CENVAT Credit at the time of transition into GST Regime. Further,
whatever ITC or CENVAT Credit which he was not taking earlier and
which has been made available to him Post GST, he has prepared
the working and passed on the benefit therefore, he has complied
with the requirement of Section 171 of the CGST Act, 2017. He has
also stated that the DGAP in his report has completely ignored the
genesis of Section 171 of the Act as the intention of the legislature
was to determine the benefit of ITC which was available to the
registered person post introduction of GST and pass on the same to
the customers by way of commensurate reduction in prices, however,
In the case of the real estate sector, the output tax liability under the
GST regime had increased as it attracted tax @ 12%, and later on,
the rates of GST was reduced to 8% in case of Affordable Housing
Projects, therefore, there has been no reduction in the rate of tax and
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on the contrary the tax liability of the Respondent has increased.
Further, he has stated that while opting for the abatement Scheme
under the Service Tax and Composition Scheme under the VAT, he
was not eligible to avail the credit of both due to which he was
suffering an increased tax burden which had increased the costs
which were to be borne by the customers, however, under the GST
regime, the above taxes and duties did not amount to costs and
hence, the above benefit was required to be passed on the
customers, He has claimed that he had appropriately computed such
non-creditable costs and passed on the benefit to the customers
including the Applicants. He has submitted that he always had the
Intention to pass on the above benefit even though the same would
be known to him only at the time of completion of the project. At the
time of completion of the project, actual calculation has been made
and provided to DGAP and the Respondent agrees to pass on the
additional amount to the customers based on the actual amount of
benefit for which complete details were provided to DGAP. He has
also referred to the Press Release No. F. No. 296/07/2017-CX.9
dated 15 June 2017 which reads as below:-

(a). Central Excise duty is payable on most construction material
@12.5%. It is higher in the case of cement. In addition, VAT is
also payable on construction material from @12.5% to 14.5% in
most States. In addition, construction material also presently
suffers Entry Tax levied by the States. Input Tax Credit of the
above taxes is not currently allowed for payment of Service Tax.
The credit of these taxes is also not available for payment of VAT
on construction of flats ete. under the composition scheme. Thus,
there is cascading of input laxes on constructed flats, etc,

/ (b). as a resull, the incidence of Central Excise duty, VAT, Entry

N / Tax, efc. on construction material js also currently bome by the
huilders, which they pass on to the customers as part of the price

charged from them. This is not visible to the customer as it forms

a part of the cost of the flat.
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(c). this will change under GST. Under GST. full input credit would
be available for offsetting the headline rate of 12%. As a result

the input taxes embedded in the flat will not (& should not) form a
part of the cost of the fial.

(d). the builders were expected to pass on the benefits of lower
tax burden under the GST regime to the buyers of property by way
of reduced prices/ installments..."

He has also submitted that based on the above press release,
every developer was required to pass on the benefit of Excise
Duty and VAT as he was able to avail ITC of the GST. The
approach prescribed by the Central Board of Indirect Taxes &
Customs (CBIC) had further substantiated the fundamentals laid
down in Section 171 of the CGST Act, 2017 and he had followed
a similar methodology to identify such costs and had already
passed on the above benefit to his customers.

(i). further, he has pleaded that it was an established principle of law
that the intention of the legislature was deemed to be a comerstone
in the interpretation of the statutes. Citing the law settled in the case
of United Bank of India Calcutta v. Abhijit Tea Co. Pvt. Ltd. and
others decided on 05.09.2000 he has claimed that it was heid that
"Regarding purposive interpretation, Justice Frankfurter observed as
follows:

Legislation has an aim, it seeks fo obviate some mischief, to
supply an inadequacy, to effect a change of policy, to formulate a
plan of government. That aim, that policy i1s not drawn, like
nitrogen, out of the air; it is evidenced in the fanguage of the
statute, as read in the light of other external manifestations of
purpose ("Some Reflections on the Reading of Statutes) (1947) 47
CLR 527."

Based on the above observation, he has stated that the tax
authorities and the adjudicating authorities while interpreting the
issues related to anti-profiteering measures may primarily infer the

Case No. 29 /2022 Page 32 of 54
Pawan Kumar Gupta & others Vs, M/s Parfoct Bulldwall Pyt Lid,



true intention of the legislature while interpreting these measures.
He has also stated that in the present case, the DGAP had
computed the amount of benefit by merely arriving at the
difference of ratio of CENVAT Credit availed to taxable turnover in
the pre-GST regime vis-a-vis the ratio of ITC to taxable turnover
during the period from July 2017 to March 2019, which was not in
line with the intention of Section 171 of the CGST Act, 2017. The
term 'Anti-Profiteering’ used in Section 171 connoted that no
registered person should make additional profits on the transition
to the GST in respect of the taxes which were not available as
credit under the pre-GST regime however, the taxes paid on
services were available as credit even under the erstwhile regime
and the price was accordingly determined hence, such taxes
should not be considered for computing the benefit. Any increase
in the rate of tax could not be considered for the computation of
profiteering. The supplies in respect of which the credit was
available even under the erstwhile regime, any incremental
increase in the credit due to an increase in the rate of tax could not
be considered as part of the benefit. He submitted that the ratio of
CENVAT ITC to tumover considered by the DGAP had completely
ignored the above fact and hence it should not be accepted. The
methodology adopted by the DGAP to determine the profiteered
amount for the period up to 31.03.2019 without taking into account
the increase /n the rate of tax was incorrect and if the above
increase in the rate of tax was considered the ratio of benefit
would be reduced to 2.85 % as opposed to 6.55 %.
(J)- he has further submitted that as per Section 171 (1) ofthe CGST Act 2017;
Any reduction in rate of tax on supply of goods or services or the benefit of Input
Tax Credif shall be passed on fo the recipient by way of commensurale reduction
n price.’
|\$ / In the instant case, the effective rate of tax on supply of construction services to
the customers had increased under the GST regime. Further, regarding the benefit
of ITC, he was not allowed to avail ITC of VAT paid on inward supplies
consumed for construction of flats as well as Cenval Credit of duties paid on input
services used in providing construction services to the customers. Therefore,
pursuant to the introduction of GST, to the extent of the rate of VAT paid and
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Cenvat Credit which was not available earlier and was made available on the
implementation of GST and based on the working, he has passed on the benefit to
the customers of Rs. 1,88,56,365/-. As the project has been completed and OC
has been obtained, complete details of ITC and Cenvat Credit under Pre GST and
Post GST were avallable and he has provided the complete detailed working along
with all the invoices under Pre GST and Post GST regime and worked out the
benefit @ 2 57 % however as per DGAP formula it works out to be 2.85% and
he agrees to pass on the additional benefit @ 2.85% less amount of
benefit already paid of Rs. 1,88,56,365/- to the customers. He has
also stated that the DGAP has completely ignored his calculation and
has worked out the benefit @ 6.55 % amounting to Rs. 4,74,88,839/-
which amounted to complete ITC availed by him during Post GST
Regime. He has also stated that the intent of the legislature on
implementation of this provision was to pass on the benefit and not
the complete ITC availed by the Respondent as the rate of GST Post
GST implementation for all Inputs and Input Services has Increased
tremendously like Cement from 12.5% Excise Duty and 2% CST to
28% GST, Steel from Excise Duty of 12 5% and 2% CST to 18%
GST and on Works contract from 5.25 % to 18%, etc., which amounts
to increase in the rate of tax being paid to suppliers of goods and
services and also paying the same as a benefit to the customer, will
Increase the cost to him and will result in a complete loss to him,
which has never been the intent of the legislature, He has also stated
that as per the working of the DGAP, he has paid additional GST due
to an increase In rate to the suppliers and also passed on the same
as a benefit to the customers. Therefore, there will be a double loss
to the Respondent, which was never the intent of the legislature.
Therefore, the computation done by DGAP based on an absurd
formula, when actual figures are available, cannot be accepted. He
has requested to check the actual working of benefit as the project
has already been completed and all the details are available with
DGAP

The above said submissions dated 06.02.2021 of the Respondent

were forwarded to the DGAP for clarifications on the following issues;
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(). the total ITC available to the Respondent from July 2017 to Jan.
2019 has been shown as Rs. 4,77.91.565/- in para 13 (viii) of the
DGAP report dated 28.08.2020; whereas in Table A of his report, the
same amount has been shown as total ITC for the period July 2017 to
March 2019. Whether the Respondent had availed ITC for the month
of Feb. 2018 and March 2019 ?

(if). whether the Respondent has reversed the credit in respect of 27
units that were booked after he has opted for the 1% GST scheme
wef 01042019 is mentioned in para 27 of the report dated
28.08.2020 ?

33. Accordingly the DGAP vide his supplementary Report dated
16.02.2021 and 18.04.2021 has submitted replying on the above issues as
below:-
(a). On the issue mentioned in para 32 (i) supra, the DGAP has
stated that the total ITC available to the Respondent from July 2017
to January 2019 is Rs. 4,77,91,565/-, as mentioned in Table of para
13 (viil) of the DGAP's report dated 28.08.2020 is correct and the
amount of total ITC for the period July 2017 to March 2019 is same
as July 2017 to January 2019 because the Respondent has not
availed ITC in Feb 2019 and March 2019,
(b). On the iIssue mentioned in para 32(ii) supra, the DGAP has
stated that the Respondent has reversed ITC in respect of 27 units in
the month of Jan. 2021.

(c). On the contention of the Respondent made at para 31 (a) supra,
the Respondent in the said para is baseless as this Authority has
been constituted under Section 171 (2) of the CGST Act. 2017. The
Parliament, the State Legislatures, the Central and the State
Governments, and the GST Council in their wisdom have not thought
/it fit to provide for a judicial member in this Authority. Such a member
has also not been provided in the other such Authorities like the TRAI
or the Authorities on Advance Rulings on the Income Tax Authorities
on and the Central Excise and the Goods and Services Tax. Hence,
the allegations made by the Respondent regarding the
unconstitutionality of this Authority are wrong. Therefore, the cases of
S.P. Sampath Kumar v. Union of India. (1987) 1 SCC 124 and
Madras Bar association v. Union of India, (2014) 10 SCC 1, are
not relevant. The citation of Revenue Bar Association v. Union of
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India, W.P. Nos. 21147 and 14919 of 2918 is also not applicable
here as the comparison drawn by the Respondent does not stand in
this matter.

(d). On the contention of the Respondent made at para 31 (b) supra,
the DGAP has staled that the provisions of Section 171 of the CGST Act,
2017 on Anti-profiteering and Rules made thereunder have been
passed by the Parliament. The Respondent cannot proceed with an
assumption that the Legislature enacting the statute has committed a
mistake when the language of the statute is plain and unambiguous.
The Respondent is not at liberty to find a defect but to proceed on a
footing to follow the Intention of the Statute. Section 171(1) of the Act,
envisages that any reduction in the rate of tax or the benefit of the
input tax credit has to be passed on to the recipient by way of
commensurate reduction in prices. In other words, every recipient of
goods or services has to get the benefit from the supplier, and hence,
this benefit has to be calculated for each product supplied. Further,
he has stated that the legislature had delegated the task of
prescribing the powers and functions of the Authority to the Central
Government as per Section 171 of the COST Act, 2017 read with
Section 2(87) of the Act, on the recommendation of the GST Council,
which is a Constitutional Federal body created under the 101st
Amendment of the Constitution which has formulated and notified
Rules 127 and 133 which prescribe the functions and powers of the
Authority. Both the above Rules have been framed under Section 164
of the CGST Act, 2017 which also has the sanction of the Parliament
and the State Legislatures. It shows that the delegated power to
prescribe powers and functions given under Section 171(3) has been
duly exercised by the Central Government by formulating the above
Rules, on the recommendation of the GST Council. Therefore, this
Authority may exercise such powers as have been prescribed under
the CGST Rules, 2017. Since the functions and powers to be
exercised by this Authority have been approved by competent
legislatures, the same is legal and binding on the Petitioner. He has
further stated that Article 19 (1) (g) of the Constitution guarantees all
the citizens the right to freedom of trade and commerce and Section
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171 of the Act or the Rules 126, 127, and 133 made thereunder
nowhere infringe upon this Fundamental Right. Therefore, Section
171 of the CGST Act is not ultra vires of Article 19(1)(g) and 246A, as
Article 246A gives power to the legislature to frame GST Law and
Anti-profiteering provisions are part of GST Law.

(e). On the contention of the Respondent made at para 31 (c) supra,
the DGAP has stated that the said contention of the Respondent in
the said para is not correct. Further, he has stated that the
"Methodology and Procedure" has been notified by this Autharity vide
Its Notification dated 28.03.2018 under Rule 126 of the CGST Rules,
2017. The main contours of the ‘Procedure and Methodology for
passing on the benefits of reduction in the rate of tax and the benefit
of ITC are enshrined in Section 171 (1) of the CGST Act, 2017 itself
which states that "Any reduction in rate of tax on any supply of goads
or services or the benefit of input tax credit shall be passed on to the
recipient by way of commensurate reduction in prices." He has also
stated that it is clear from the perusal of the above provision that it
mentions a “reduction in the rate of tax on any supply of goods or
services" which does not mean that the reduction in the rate of tax is
to be taken at the level of an entity/group/company for the entire
supplies made by it. Therefore, the benefit of tax reduction has to be
passed on at the level of each supply of Stock Keeping Unit (SKU) to
each buyer of such SKU and in case it is not passed on the
profiteered amount has to be calculated on each SKU. Therefore, the
contention that the profiteered amount should be computed at the
entity/group/company level is untenable. Further, the above Section
mentions “"any supply” ie. each taxable supply made to each
recipient thereby clearly indicating that netting off of the benefit of tax
reduction by any supplier is not allowed. A supplier cannot claim that
he has passed on more benefit to one customer therefore he could
pass less benefit to another customer than the benefit which is
actually due to that customer. Each customer is entitled to receive the
benefit of tax reduction on each product purchased by him. The word
‘commensurate” mentioned in the above Section gives the extent of
benefit to be passed on by way of reduction in the prices which has to
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be computed in respect of each product based on the tax reduction
as well as the existing base price (price without GST) of the product.
The computation of commensurate reduction in prices is purely a
mathemalical exercise that is based upon the above parameters,
hence it would vary from product to product, hence no fixed
mathematical methodology can be prescribed to determine the
amount of benefit that a supplier is required to pass on to a recipient
the profiteered amount. However, to give further clarifications and to
elaborate upon this legislative intent behind the law, this Authority has
been empowered to determine/expand the Procedure and
Methodology in detail.

He has further stated that one formula which fits all cannot be set
while determining such a "Methodology and Procedure” as the facts
of each case are different. In one real estate project, the date of start
and completion of the project, price of the house/commercial unit.
mode of payment of the price, stage of completion of the project, the
timing of the purchase of inputs, rates of taxes, amount of ITC
availed. total saleable area, area sold and the taxable turnover
realized before and after the GST Implementation would always be
different from the other project and hence the amount of benefit of
additional ITC to be passed on in respect of one project would not be
simlar  to  another project. Issuance  of Occupancy
Certificate/Completion Certificate would also affect the amount of
benefit of ITC as no such benefit would be available once the above
certificates are issued. Therefore, no set parameters can be fixed for
determining the methodology to compuite the benefit of additional ITC
which would be required to be passed on to the buyers of such units.
The case of CIT v, B.C. Srinivasa Setty (1981)2 SCC 460 and
Commissioner, Central Excise and Customs, versus Larsen and

/' Toubro Limited (2016)1 SCC 170 is not applicable in this case as

the "Methodology and Procedure has been notified by this Authority
vide its Notification dated 28.03.2018 under Rule 126 of the CGST
Rules, 2017

(f). On the contention of the Respondent made at para 31 (d) supra,
the DGAP has submitted that the contentions of the Respondent

Case No 29 /2022 Page 38 of 54
Pawan Kumar Gupta & others Vs. M/s Perfect Buildwall Pyt Ltd.



W\

made in the said para are not correct as the Parliament, as well as all
the State Legislature, have delegated the task of framing of the Rules
under the CGST Act, 2017 on the Central Government as per the
provisions of Section 164 of the above Act. Accordingly, the Central
Government in terms of Section 171 (3) of the CGST Act, 2017 read
with Section 2 (87) of the Act, has prescribed the powers and
functions of this Authority, on the recommendation of the GST
Council, which is a Constitutional federal body created under the
101st Amendment of the Constitution, as per Rule 127 and 133 of the
CGST Rules, 2017. Further, the power to determine its Methodology
& Procedure has been delegated to this Authority under Rule 126 of
the above Rules as per the provisions of Section 164 of the above
Act as such power is generally and widely available to all the judicial,
quasi-judicial and statutory authorities to carry out their functions and
duties. He has further stated that the above delegation has been
granted to this Authority after careful consideration at several levels
and therefore, there is no ground for claiming that the present
delegation is excessive Since the functions and powers to be
exercised by this Authority have been approved by competent bodies,
the same is legal and binding on the Respondent.

(g). On the contention of the Respondent made at para 31 (e) supra,
the DGAP has submitted that the contentions of the Respondent made
in the said para are incorrect. He has also stated that the provisions
of Section 171 are abundantly clear, complete, and concise in this
regard and hence there is no ambiguity in their interpretation and
there Is no requirement for one-to-one identification of procurement of
Goods and Services. Further, on the contention of the Repondent
that “Profiteering’ has not been defined in the CGST Act or the Rules
therefore, he has cited the definitions of "Profiteering from the Black's
Law Dictionary in his support, the DGAP has submitted that the word
‘profiteered” has been duly defined in the Explanation attached to
Section 171 of the above Act as under:-

"Explanation. For the purposes of this section, the expression
"profiteered” shall mean the amount determined on account of not
passing the benefit of reduction in rate of tax on supply of goods or
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services or both or the benefit of ITC to the recipient by way of
commensurate reduction in the price of the goods or services or both.
The DGAP has further stated that based on the above Explanation
there is no doubt about the definition of profiteering which has been
duly incorporated in the CGST Act, 2017, hence the above contention
of the Respondent is incorrect and the interpretation given by the
Respondent is wrong. Accordingly, the case of Islamic Academy of
Education v the State of Karnataka, (2003) 8 SCC 697, 774 does not
support the cause of the Respondent.

(h). On the contention of the Respondent made at para 31 (f) supra,
the DGAP has submitted that the Respondent has not only collected
excess base prices from his customers which they were not required
to pay due to benefit of ITC but the Respondent has also compelled
his customers to pay additional GST on these excess base prices
which customers were not required to pay. By doing so the
Respondent has defeated the very objective of both the Central and
the State Governments which aimed to provide the benefit of ITC to
the recipients. Further, the DGAP has stated that the Respondent
was legally not required to collect the excess GST and therefore, he
has not only violated the provisions of the CGST Act, 2017 but has
also acted in contravention of the provisions of Section 171 (1) of the
Act supra, as he has denied the benefit of tax reduction to his
customers by charging excess GST. Had he not charged the excess
GST the customers would have paid less prices while purchasing
flats from the Respondent and hence the above amount has rightly
been included in the profiteering amount? The profiteered amount
can also not be paid from the GST deposited in the account of the
Central and State Governments by the Respondent as the amount is
required to be passed on to the recipients as per the provisions of
Rule 133 (3) (a) of the CGST Rules 2017 therefore, the contention of
the Respondent is not sustainable.

(i). On the contention of the Respondent made at para 31 (g) supra,
the DGAP has submitted that the contention of the Respondent made
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In the said para is premature as this Authority has not passed the
order so far.

(). On the contention of the Respondent made at para 31 (h) supra
as the term ‘commensurate’ has not been defined in Section 171 of
the CGST Act, 2017 and the Section 171 is silent on the modus
operandi to be adopted for the computation of commensurate benefit,
the methodology to be adopted and timing of passing on the said
benefit, the DGAP has submitted that there is no need to define the
word ‘commensurate' as its literal meaning carries the essence of the
law, as has been given in Section 171 of the CGST Act. 2017 &
Rules made there under.

(k). On the contention of the Respondent made at para 31 (i) supra,
the DGAP has submitted that the methodology adopted by DGAP is
correct and strictly as per the law enshrined in Section 171 of the
CGST Act The methodology has been consistently adopted by
DGAP and upheld by this Authority in all similar cases. The DGAP
has further stated that to quantify the benefit of the input tax credit, it
Is necessary to quantify the credits available to the Respondent in the
pre-GST regime and also the credits available in the GST regime. In
the erstwhile pre-GST regime, various taxes and cesses were being
levied by the Central Government and the State Governments, which
got subsumed in the GST. Out of these taxes, the input tax credit
(ITC) of some taxes was not being allowed in the erstwhile tax
regime, For example, the input tax credit of Central Sales Tax, which

‘was being collected and appropriated by the States, was not

admissible. Similarly, in the case of construction service, while the
Input tax credit of Service Tax was available, the input tax credit of
Central Excise Duty paid on inputs was not available to the service
provider. Such Input taxes, the credit of which was not allowed in the
erstwhile tax regime, used to get embedded in the cost of the goods
or services supplied, resulting in increased prices. With the
Introduction of GST with effect from 01.07.2017, all these taxes got
subsumed in the GST and the input tax credit of GST is available in
respect of all goods and services unless specifically denied. Broadly,
the additional benefit of input tax credit in the GST regime would be
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limited to those input taxes, the credit of which was not allowed in the
pre-GST regime but is allowed in the GST regime. This additional
benefit of input tax credit in the GST regime is required to be passed
on by the suppliers to the recipients by way of commensurate
reduction in prices, in terms of Section 171 of the GST Act, 2017.

(1). On the contention of the Respondent made at para 31 (j) supra,
the DGAP has submitted that the working of the Respondent to arrive
at the profiteered amount is not acceptable as it is not in terms of
Section 171 of the CGST Act, 2017. The DGAP has further stated
that his computation is based on the methodology prescribed by this
Authority and benefit @ 6.55% is rightly arrived at Profiteering has
nothing to do with the increase/decrease in prices of inputs and
services and it is directly linked with the benefit of reduced rate of
GST and increased benefit of ITC, which have to be passed on to the
customers therefore, the contention of the Respondent is not
acceptable.

34. This Authority has granted several hearings, last hearing on
29.04.2022 in the matter on the interest of natural justice, to the interested
parties wherein the respondent as well as the Applicant No.1 has re-
iterated his written submissions furnished by him

35. We have carefully considered all the submissions filed by the
Applicants, the Respondent, Reports of the DGAP, and the other material
placed on record including submissions made during hearings and find that
the Applicant No. 1 and 2, vide their complaints dated 17.07.2018 and
12.05.2018 respectively had alleged that the Respondent was not passing
on the benefit of ITC to them on the purchase of flats in the “Zara Avaas®
Project being executed by the Respondent in Gurugram, Haryana. These
complaints were examined by the Haryana State Screening Committee on
Anti-Profiteering in its meeting held on 20.06.2018 and were referred to the

N /Standing Committee on Anti-Profiteering. These complaints were examined

by the Standing Committee on Anti-Profiteering in its meeting held on
07.08.2018 & 08.08.2018 and forwarded to the DGAP recommending a
detailed investigation, who vide his investigation Report dated 27.02.2019
furnished to this Authority had stated that the Respondent had obtained the
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addiional benefit of ITC to the extent of 7.13% of the taxable tumover,
which he had not passed on to his buyers and he had thus profiteered an
amount of Rs. 3,80,38,835/- (inclusive of GST) in violation of the provisions
of Section 171 of the CGST Act, 2017. However, due to the objections
raised by the Respondent on the above-said Report of the DGAP as well
as the discrepancies found in the Report, the DGAP was directed to re-
investigate the above complaint under Rule 133 (4) of the above Rules vide
Order No. 17/2018 dated 02.12.2019.

36. In the light of the abovesaid Order, the DGAP has re-investigated the
matter and submitted his Report dated 28.08.2020, wherein it was reported
that the ITC as a percentage of the total turnover which was available to
the Respondent during the pre-GST period was 0.00% and during the post-
GST period this ratio was 6.55%, as per the Table-A mentioned at para 15
supra and therefore, the Respondent has benefited from the additional ITC
to the tune of 6.55% (6.55% - 0.00%) of the total turnover, which he was
required to pass on to the flat buyers of this Project. The DGAP has also
found that the Respondent has not reduced the basic prices of his flats by
6.55% due to the additional benefit of ITC and by charging GST at the
increased rate of 12%/8% on the pre-GST basic prices, he has
contravened the provisions of Section 171 of the CGST Act, 2017. Further,
the DGAP has submitted that the benefit of Rs. 4.74.88.840/- was to be
passed on by the Respondent to home buyers for the period 01.07.2017 to
31.03.2019 but the Respondent has already passed on the benefit of
Rs. 1,88,56,367/- to 772 home buyers in the form of Credit Notes (as
verified by the DGAP from the sample copies of the Credit Notes provided
by the Respondent) therefore the benefit of Rs. 2,86,32.474/- (including
GST @12%/8%) is required to be passed on to 788 home buyers for the

w Aaforesaid period.
/-

37. As per the Report dated 28082020, the Respondent had
constructed a total number of 818 units. Out of 818 units, 788 units were
booked in the period when the Respondent was availing the benefit of Input
Tax Credit Le. before 01.04.2019 and 27 units were booked after the
Respondent had opted for the 1% GST scheme w.ef 01.042019.
Therefore, the DGAP has calculated profiteering on 788 units only. Further,
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the DGAP has clarified that from the home-buyers data all such units which
have been since cancelled have been excluded and only the home-buyers
from whom demands have been raised in the post-GST period 01.07.2017
to 31.03.2019 have been included in the profiteering calculation and those
units where the booking was done in pre-GST period or demands were
raised in the post-GST period but they have been consequently cancelled
has been excluded from the calculation of profiteering.

38. The DGAP has calculated the profiteered amount and while doing so
also considered that the Respondent has already passed on ITC benefit of
Rs. 1,88,56,367/- by way of Credit Notes. Consequently, the DGAP vide his
Report dated 28.08.2020, has observed that the Respondent has realized
an additional amount to the tune of Rs. 34,418/- each from Applicant no. 1,
2 & 3, Rs. 36,120/- from Applicant no. 4, Rs, 27,510/- each from Applicant
no. 5,7 8, 8 10, 11, 12,15, Rs. 36,120/- from Applicant no. 6, Rs. 48.029/-
from Applicant no. 13, Rs. 70,068/- from Applicant no. 14, and Rs. 71,868/-
from Applicant no, 16 and an amount of Rs. 2,80,46,938/- from 772 other
recipients who are not Applicants in the present proceedings. This has
been detailed in Table B and paragraph 23 above,

39. Therefore, the DGAP has computed the ratio of CENVAT as a
percentage of the turnover for the pre-GST period and compared it with the
ratio of ITC to the turnover far the post-GST period, and then computed the
percentage of the benefit of additional ITC which the Respondent is
required to pass on to the flat buyers. The above ratios have been
computed by the DGAP based on the data/details provided by the
Respondent and have been duly verified from his Service Tax and GST

'HReturns filed by the Respondent for the period April 2016 to June 2017 and
July 2017 to March 2019 respectively and hence, the ratios calculated by
the DGAP are based on the factual record submitted by the Respondent
and hence they can be relied upon while computing the profiteered amount.
The above methodology has also been approved by this Authority in all the
cases where the benefit of ITC is required to be passed on, Therefore, the
above methodology is appropriate, logical, reasonable, and in consonance
with the provisions of Section 171 of the CGST Act, 2017.

40. Further, Applicants No. 1 and 2 have claimed that the Respondent has
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not availed any ITC between April 2019 to November 2019 as he had
opted for the new scheme. They have submitted that the Respondent might
be directed to claim the ITC for the said period and the same should be
refunded to flat buyers. In this regard, as per Notification No. 03/2019
CTR dated 29 03.2019 issued by the CBIC, clearly provides that
the builders could choose the option of the new effective tax rate
@ 1% without ITC or the old effective tax rate @ 8% with ITC on
the affordable housing projects which were ongoing as on
01.04.2018. Since, in the light of aforesaid notification, the option
to choose the new or the old tax rate on his project ‘Zara
Aavaas'. was available with the Respondent hence, as per his
submissions, he had availed the opportunity to choose the new
tax rate @ 1% without ITC, therefore, the above claim of the said
Applicants, is not maintainable. Moreover, Section 171 of the
CGST Act 2017 nowhere provides such powers to direct any
registered person to claim ITC. Hence, the contention of the
Applicants is not sustainable as per Section 171 of the CGST
Act, 2017.

41. The contention of the Respondent that no methodology provided under
GST laws, for the calculation of the benefits and their distribution, is
untenable as the 'Procedure and Methodology' for passing on the benefits
of reduction in the rate of tax and ITC has been outlined in Section 171.(1)
of the CGST Act, 2017 itself which provides that “Any reduction in rate of
tax on any supply of goods or services or the benefit of input tax credit
shall be passed on fo the recipient by way of commensurate reduction in
prices.” It is clear from the plain reading of the above provision that it
mentions “reduction in the rate of tax or benefit of ITC" which means that if
any reduction in the rate of tax is ordered by the Central or the State
Governments or a registered supplier avails benefit of additional ITC as a
result of coming in to force of the GST the same have to be passed on by
him to his recipients since both the above benefits are being given by the
above Governments out of their tax revenue. Further. the computation of
the profiteered amount is an easy mathematical exercise that can be done
by any person who has knowledge of accounts, However, to further explain
the legislative intent behind the above provision, this Authority has been

Case Np. 29 /2023 Page 45 of 54
Pawan Kumar Gupta & others Vs. M/s Perfect Buildwell Pt Ltd,



O

authorized to determine the ‘Procedure and Methodology' which has been
done by it vide its Notification dated 28.03.2018 under Rule 126 of the
CGST Rules, 2017 in consonance with the provisions made under Section
171 (1) of the CGST Act 2017, which is very clear in its intent, therefore,
the contention of the Respondent is distractive and baseless.

42. The Respondent quoting the judgment of the Hon'ble Supreme Court
In the case of S.P. Sampath Kumar v. Union of India, (1987) 1 SCC 124,
and Madras Bar Association v. Union of India, (2014) 10 SCC 1 and the
Hon'ble Madras High Court's Order dated 20.09.2019 in the case of
Revenue Bar Association v. Union of India in W.P. Nos. 21147,21148 and
14919 of 2018. has contended that the composition of this Authority is
unsustainable and unconstitutional, as there is no statutory provision for
challenging the Order passed by this Authority in appellate or review
proceedings, and also despite exercising judicial powers, this Authority has
been statutorily constituted without a judicial member under Rule 122 of
the Central Goods and Service Tax Rules, 2017 In this regard, it would be
pertinent to mention that this Authority has been constituted under Section
171 (2) of the CGST Act, 2017 and anti-profiteering provisions have been
made under Section 171 of the CGST Act, 2017 and Rules 122-137 of the
CGST Rules, 2017 which are very clear in their intent. The Parliament, the
State Legislatures, the Central and the State Governments as well as the
GST Council, which is a constitutional body, in their wisdom have not
thought it appropriate to provide for an appellate mechanism against the
orders passed by this Authority in the CGST Act, 2017, in the public
interest and therefore, no prejudice has been caused to the Respondent. It
s also mentioned that this Authority has been passing detalled reasoned
orders as per the Methodology and Procedure framed by it under Rule 126
of the above Rules in consonance with the provisions of the principles of
rlatural Jjustice, which are subject to judicial review.

Further, the GST Council, in their wisdom has also not thought it fit to
provide for a judicial member in this Authority. Such a member has also not
been provided in other such Authorities like the TRAI or the Authorities on
Advance Rulings on the Income Tax, Authorities on Advance Rulings on
the Central Excise, and the Goods and Services Tax. Hence, the
contentions of the Respondent are untenable.
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43. . The Respondent has contended that Section 171 of the CGST Act is
ultra vires Article 246A of the Constitution of India and beyond the scope
and ambit of Article 246A and 19(1)(g). In this regard, this Authority has
nowhere acted in any way as price controller/regulator and has not
interfered with the business decisions of the Respondent. The Respondent
s free to exercise his right to practice any profession or to carry on any
occupation. trade. or business, as per the provisions of Article 19 (1) (g) of
the Constitution. He can also fix his prices and profit margins in respect of
the supplies made by him.

Further, under the provisions of Section 171 of the CGST Act 2017, this
Authority has been mandated to ensure that both the benefits of tax
reduction and ITC, which are the sacrifices of precious tax revenue made
from the kitty of the Central and the State Governments, are passed on to
the end consumers who bear the burden of the tax. The intent of this
provision is the welfare of consumers, who are voiceless, unorganized, and
vulnerable. This Authority is charged with the responsibility of ensuring that
both the above benefils are passed on to the general public as per the
provisions of Section 171 read with Rule 127 and 133 of the CGST Rules,
2017 It is therefore clear that this Authority has not violated Article 246A
and Article 19 (1) (g) of the Constitution hence the contention of the
Respondent is incorrect and not acceptable.

44. The Respondent has contended that Section 164 of the CGST Act
2017 does not empower the Central Government to further delegate the
powers to any other person/authority and also Section 171 of the CGST
Act does not authorize any rules to be framed by this Authority or DGAP. In
this regard, the Parliament as well as all the State Legislature have left the
task of framing the Rules under the CGST Act, 2017 to the Central

r ol
/ Government as per the provisions of Section 164 of the CGST Act.

Accordingly, the Central Government in terms of Section 171 (3) of the
CGST Act, 2017 read with Section 2(87) of the Act, has prescribed the
powers and functions of the Authority, on the recommendation of the GST
Council, which is a Constitutional federal body created under the 101st
Amendment of the Constitution, as per Rule 127 and 133 of the CGST
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Rules, 2017 Further, the power to determine its own Methodology &
Procedure has been delegated to this Authority under Rule 126 of the
above Rules under the provisions of Section 164 of the above Act. Such
power is generally and widely available to all the judicial, quasi-judicial and
statutory authorities to carry out their functions and duties. Since the
functions and powers to be exercised by this Authority have been approved
by competent bodies, the same is legal and binding on the Respondent.
The Authority in the exercise of the power delegated to it under the Rule
126 has notified the Methodology and Procedure vide Notification dated
28.03.2018 which is also available on its website. No fixed/uniform
mathematical methodology can be prescribed as the facts of each case
differ. Therefore, the determination of the profiteered amount has to be
done by taking into account particular facts of each case.

Therefore, the above methodology notified under the Rule 126 is well
within the scope of Section 171 of the CGST Act and complies with
judgments of the Hon'ble Supreme Court in the cases of Bimal Chandra
Banerjee v. State of MP [1970 (2) SCC 467] and Union of India v.
Intercontinental Consultants and Technocrats Private Limited [(2018)
4 SC 669] mentioned by the Respondent in his support

45. The Respondent has contended that he has not contravened the
provisions of section 171 of the CGST Act 2017, whereas the DGAP vide
Table ‘B’ of his Report has computed the additional ITC benefit to the tune
of Rs. 4,74,88,839/- availed by the Respondent during the period from July
2017 to March 2019. Calculation of the Respondent that, at the most, he
may be alleged to be have profiteered an amount of Rs. 2.19 crores as
mentioned that, in para 10(d) supra, which is based on the tax rates on
various goods/services which goes into the construction, is untenable, as
the profiteering is not only dependent upon these goods/services alone.
The profiteering would also include the additional consideration, which
N /ﬂnws to the Respondent on account of tax structures due to
implementation of GST. As such, the said calculation of the Respondent is
rejected. Further as per the Table-C, the Respondent has passed on the
ITC benefit of Rs.1,88,56367/- only to home buyers for the period from
25012018 to March 2019. The DGAP has correctly computed the
additional benefit of ITC which was required to be passed on by the
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Respondent to his home buyers but he has failed to pass on the total
additional benefit to the eligible home buyers. Therefore the claim of the
Respondent that he has not contravened the provisions of section 171 of
the CGST Act 2017 is not sustainable,

46. The Respondent has contended that before 01.01,2020 there were
no substantive provisions authorizing the levy of penalty for violation of
Section 171 of the CGST Act. In this regard, vide Section 112 of the
Finance Act, 2019 specific penalty provisions have been added for
violation of the provisions of Section 171 (1) which have come into force
w.ef 01.01.2020, by inserting Section 171 (3A) of the CGST Act 2017.
This Authority finds that, as no penalty provisions were in existence
between the period from 01.07.2017 to 31.03.2019 when the Respondent
had violated the provisions of Section 171 (1), the penalty prescribed under
Section 171 (3A) cannot be imposed on the Respondent retrospectively.

47. The Respondent vide his submissions dated 07.10.2020, had claimed
that he should be allowed VAT credit for the pre-GST period whereas as
per DGAP's Report dated 28.08.2020, the Respondent categorically
submitted that he had opted composition scheme of 1% VAT for his project
and he also submitted that he had purchased raw material against Form-C
and not availed any VAT input Credit. He further submitted that in terms of
the Haryana VAT Policy, he had not charged VAT from the homebuyers.
Moreover, he had neither provided any VAT details nor VAT Returns to the
DGAP during the investigation. Given the above, this contention of the
Respondent is incorrect and not acceptable,

48. Further, the Respondent has also claimed that he was suffering from an
increased tax burden as compared to the pre-GST period, the
corresponding excess amount of profiteering/benefit to be passed on by
him to the suppliers of goods and services. In this regard, the Respondent

/had purchased goods or services or both from his supplier of goods or

services or both in the course or furtherance of his business i.e.
construction of flats to sale, so he had availed ITC on the amount paid by
him to the supplier in the form of tax which could be utilized at the time
discharge his tax liabilities to the government exchequer. Further, it is a
well-known fact that in an indirect tax system, the burden of the tax will be
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incurred by the ultimate buyer, and the supplier does not require to pay a
single penny from his pocket in the form of tax. He will charge the tax from
his buyers and pay it to the government account. In respect of the above
benefit of ITC which has been granted by the Central as well as the State
Governments by sacrificing their tax revenue in the public interest and
hence the suppliers are not required to pay even a single penny from their
pocket and hence they have to pass on the above benefits as per the
provisions of Section 171 (1). Therefore the above contention of the
Respondent is not acceptable.

49. It is established from the perusal of the above facts that the
Respondent has benefited from the additional ITC to the extent of 6.55% of
the turnover during the period from 01.07.2017 to 31.03.2019 amounting
Rs. 4,74 88,840/~ It has been verified by the DGAP that the Respondent
has already passed on benefit amounting to Rs. 1,88,56,367/- to 772
homebuyers. Hence, the Authority finds that, the profiteered amount
required to be returned/passed on by the Respondent is Rs. 2,86,32.474 (
Inclusive of GST @ 12%/ 8% on the base price) as is evident from the
above Report dated 2808.2020. Hence, the Authority holds that the
provisions of Section 171(1) of the CGAT Act 2017 have been
contravened by the Respondent.

The Respondent has realized an additional amount of Rs.34.418/- each
from Applicamt no. 1, 2 & 3, Rs.36,120/- from the Applicant no. 4,
Rs.27,510/- each from Applicant no.-5, 7, 8, 9, 10, 11, 12,15, Rs.36,120/-
from the Applicant no. 6, Rs.48,029/- from the Applicant no. 13, Rs.70,068/-
from the Applicant no. 14, and Rs.71,868/-from the Applicant no. 16 and an
additional amount of Rs. 2 80,46 934/- from 772 flat buyers other than the
above Applicants. The details of the amount of benefit of ITC passed on,
the benefit to be passed on and the details of the buyers have been
mentioned by the DGAP in Table-B and Annexure-13 of his Report dated
28 08 2020. These buyers are identifiable as per the documents placed on
record. Therefore, the Respondent is directed to pass on an amount of Rs,
Rs.34,418/- each to Applicant No. 1, 2 & 3, Rs.36,120/- to the Applicant No.
4, Rs.27 510/- each to Applicant No. 5, 7, 8, 9, 10, 11, 12,15, Rs.36.120/-
to the Applicant No. 8, Rs 48,029/ to the Applicant No. 13. Rs.70.068/- to
the Applicant No. 14, and Rs.71,868/- to the Applicant No. 16 and Rs.
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2.80,46,934/- to the other 772 home buyers respectively along with the
interest @ 18% per annum from the dates from which the above profiteered
amount was collected by him from them ftill the payment is made as
prescribed under Rule 133(3)(b) of the CGST Rules, 2017. The Authority
directs the Respondent to comply with this Order within a period of three
months from the date of receipt of this order failing which the said amount
shall be recovered in terms of the CGST Act, 2017

The details of the amounts to be passed on home buyer wise are as
mentioned In Annexure-13 attached with the Report dated 28.08.2020
which have been annexed as Annexure ‘A’ to this Order. including 772
buyers, to whom benefit of Rs.1,88,56,367/- has been claimed to passed
on

50. Accordingly, this Authority under Rule 133 (3) (a) of the CGST Rules.
2017 orders that the Respondent shall reduce the prices to be realized
from the buyers of the flats of the above Project commensurate with the
benefit of ITC received by him as detailed above.

51. This Authority as per Rule 136 of the CGST Rules 2017 directs the
Commissioners of CGST/SGST Gurugram, Haryana to monitor compliance
of this order under the supervision of the DGAP by ensuring that the
amount profiteered by the Respondent, as determined by this Authority, is
passed on to all the eligible buyers. It may be ensured that the benefit of
ITC is passed on to each homebuyer as per Annexure- A attached with this
Order along with interest @18%. In this regard an advertisement of
appropriate size to be wvisible to the public may also be published in
minimum of two local Newspapers/vernacular press in Hindi/English/local
language with the details i.e. Name of builder (Respondent) — M/s Perfect
Buildwell Pvt. Lid., Project- “Zara Aavaas”, Location- Gurugram, Haryana
and amount of profiteering so that the concerned homebuyers )including
those mentioned in Annexure-B) can claim the benefit of ITC if not passed
on. Homebuyers may also be informed that the detailed NAA Order Is
available on Authority's website www.naa.gov.in.

Contact details of concerned Jurisdictional CGST/SGST Commissioner
may also be advertised through the said advertisement.
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A report in compliance of this Order shall be submitted to this Authority and
ihe DGAP by the Commissioners CGST /SGST within a period of 4 months
from the date of receipt of this Order.

52. The Hon'ble Supreme Courtin MA. no. 21/2022 in M.A. no. 665/2021 in
Suo Moto Writ Petition (C) No. 3 of 2020 vide its Order dated 10.01.2022
directed that:-

(i) The order dated 23.03.2020 is restored and in continuation of the
subsequent orders dated 08.03 2021, 27.04.2021 and 23.09.2021, it
is directed that the period from 15.03.2020 tiil 28. 02.2022 shall stand
excluded for the purposes of limitation as may be prescribed under
any general or special laws in respect of all Judicial or quasi-judicial
proceedings.

(). Consequently, the balance period of limitation remaining as on
03.10.2021. if any, shall become available with effect from
01.03.2022,

(). In case where the limitation would have expired during the period
between 15032020 till 28.02.2022, nolwithstanding the actual
balance period of limitation remaining, all persons shall have a
limitation period of 90 days from 01.03 2022 In the event, the actual
balance period of limitation remaining, with effect from 01.03.2022 is
greater than 90 days, that longer period shall apply.

(fv). It is further clarified that the period from 15.03.2020 till 28.02.2022
shall stand excluded in computing the period under Section 23(4) and

, 29A of the Arbitration and Conciliation Act 1996, Section 12A of the

R&f Commercial Courts Act 2015 and provisos (b) and (¢) of the
Negoliable Instruments Act. 1881 and any other laws, which prescribe
penod (s) of limitation for instituting proceedings over limits (within
which the court or tribunal can condone delay) and termination of
proceedings.”

Hence this Order having been passed today falls within the limitation
prescribed under Rule 133(1) of the CGST Rules, 2017,

53. A copy each of this order be supplied, free of cost, to the Respondent,
the DGAP, all Applicants, and the Commissioners of CGST/SGST,
Gurugram, Haryana, the Secretary (Town and Country Planning), Govt. of
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Haryana and Haryana RERA for necessary action. File be consigned after
completion.

Annexed.
Annexure ‘A'- Pages 110 9.

Sd-
(Amand Shah)
Technical Member & Chairman

Sd-
(Pramod Kumar Singh)
Technical Member

Sd-
(Hitesh Shah)
Technical Member

cﬁmﬁg‘i mﬁmt‘v
A

(Rajarshi Kumar)
Secretary, NAA -___‘,1 hh o

File No. 22011/NAA/200/Perfect Buildwellfzoi!ﬂ] ‘—[“ Date:-Z?_._lJﬁ.ZﬂZZ
Copy to:-

1. M/s. Perfect Buildwell Pvt. Ltd., D-64, Defence Colony, New Delhi-
110024,

2. Shri Pawan Kumar Gupta, C/o Kedar Nath Pawan Kumar, M. S. Road,
liwaji Ganj, Morena (M.P.)-476001.

3. Shri Kapll Mandil, A-401, Sanskriti Apartment, GH-05, Sector-43,
Gurgaon- 122001

4. Sh, Rohit Choudhary, merahitchoudhary@®gmail.com.

5. Sh. Narendra Pal Singh, npsingh1006@yahoo.com.

6. Sh. Gaurav Kumar Singla, gourav.kumar@maruti.co.in.

7. Ms, Neelu Jain, caneelujain@gmaill.com.

8. Sh. Arvind Mahto, arvind.kr.mahto@gmail.com.

9. Sh. Sidharth Shanker Rai, sidharth.shankar.in@gmail.com.

10.Sh, Deepak Murthy, deepak_murthy@hotmail.com.

11.Sh. Pradeep Rawat, pradeep_singh_rawat@yahoo.co.in.
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12.Ms, Sonal Kansal, akansall7@gmail.com,

13. Sh. Rohit Sharma, rahulontrack@gmail.com.

14. Ms. Privanka Tuteja, mainiprivanka@gmail.com.

15. Sh. Rajeev Kumar, rajeevkryadav339@gmail.com.

16. Ms. Lata Rani, davenderiata@gmail.com.

17. Ms. Supriya Nandi, supriyanandi.dreams@gmail.com.

18. Director General of Anti profiteering, Central Board of Indirect Taxes
& Customs, 2™ Floor, Bhai Vir Singh Sahitya Sadn, Bhal Vir Singh Marg,
Gole Market, New Delhi-110001.

19. The Chief commissioner of cantral goods & services tax panchkula, Ist
Floor, GST Bhavan, Sector-25, Panchkula-134112.

20. Commissioner of Commercial Taxes, Vanijya Bhavan, Plot No. 1-3,
Sector-5, Panchkula PIN - 134 151

21. NAA Website,

22, Guard file.
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